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“You Know It When You See It”: The Ethics of
Mortgage Fee Dual Tracking in Chapter 13

U.S. Supreme Court Justice Potter Stewart famously observed that while he could not precisely
define “pornography,” “I know it when | see it.” In a far less sensational context, Justice
Stewart offered another observation that resonates deeply in bankruptcy practice: “Ethics is

knowing the difference between what you have the right to do and what is the right thing to
do.”

Those words have particular force in chapter 13 bankruptcy, a system that depends on
transparency, reliance and finality. Consumer debtors commit three to five years of disposable
income based on representations made by creditors — especially mortgage-servicers — about
what is owed, what will be cured through the plan, and what will not survive discharge. When
those representations are incomplete, misleading or internally inconsistent, the resulting harm
is not theoretical. It undermines plan feasibility, distorts debtor decision-making, burdens

trustees with unnecessary litigation, and erodes confidence in the chapter 13 process itself.

Recent decisions from North Carolina bankruptcy courts — In re Peach and In re Rogers —
reflect a growing judicial unwillingness to tolerate post-petition mortgage accounting practices
that obscure, defer or selectively disclose fees assessed to a debtor’s loan. These cases are not
merely technical interpretations of Federal Rule of Bankruptcy Procedure 3002.1 or North
Carolina General Statute § 45-91. They are consumer-protection decisions, grounded in the
recognition that chapter 13 debtors and trustees are entitled to accurate, complete and final

accounting.

This article examines Peach and Rogers through the lens of consumer rights, chapter 13 plan
administration and professional responsibility — addressing not only creditor conduct, but the

roles of debtor’s counsel and chapter 13 trustees in safeguarding the integrity of the system.

The Peach Holding: A Ban on “Dual-Booking”
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To the extent that it is appropriate to summarize a court’s ruling as a single axiom, the Peach
holding can be best labeled as the declaration against dual-booking of fees and costs. Issued
from the U.S. Bankruptcy Court for the Western District of North Carolina, in addition to other
findings, the Peach court ordered the mortgage-servicer to refrain from assessing
unauthorized fees in the future unless there is a basis for such fees, and it complies with North
Carolina General Statute § 45-91 and Federal Rule of Bankruptcy Procedure 3002.1,
regardless of whether the debtor’s case is prematurely dismissed, or the debtor successfully
completes their chapter 13 case and receives their discharge [1]. The Peach court arrived at
this conclusion following a hearing where the mortgage creditor unsuccessfully argued that
fees and costs noticed to the borrower but not sought to be the borrower’s responsibility for
payment during the pendency of their bankruptcy case was an appropriate transaction

accounting on the debtor’s account [2].

The mortgage creditor reasoned that although it was not seeking that the borrower pay the fees
and costs listed on their monthly statement at this time, or potentially ever, it was foreseeable
that the borrower’s bankruptcy case could be dismissed prior to completion, and if so, this
would allow the mortgage creditor to seek those costs be the debtor’s payment responsibility
following dismissal [3]. Not persuaded by the arguments of the mortgage creditor’s attorney,
the court removed from the debtor’s loan the noticed fees and costs, barring the creditor from
ever seeking those fees and costs to be paid by the debtor in the future, regardless of the

outcome of the debtor’s case [4].

Furthermore, the court added additional cautionary advice to the mortgage creditor going
forward, decreeing that a circumvention of Federal Rule of Bankruptcy Procedure Rule 3002.1
with future assessment and noticing of unauthorized fees and costs coupled with misleading
language encased in said notice could result in higher penalties [5]. In other words, if the fee
or cost is assessed and noticed in accordance with North Carolina General Statute § 45-91, the
fee or cost must be sought to be recoverable from the debtor in accordance with Federal Rule
of Bankruptcy Procedure 3002.1.

The Rogers Holding: Consistency in Amounts Sought

Following Peach, the court’s holding in the matter of In re Rogers, [6] issued from the
neighboring Middle District of North Carolina, established an additional level of compliance
for mortgage-servicers. Unlike the mortgage creditor in Peach, the mortgage-servicer for the

debtor in Rogers did not seek, then or ever in the future, the recoverability of fees and costs
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for the entirety of the amount noticed to the borrower [7]. Rather, the mortgage creditor sought
recoverability for a reduced amount, in part, in an effort to adhere to the presumptively
reasonable amount for recovery of costs from a debtor incurred by a creditor in this

jurisdiction [8].

Here, for various items, the mortgage-servicer creditor assessed and noticed to the borrower
more than $950 of fees and costs [?9]. Through a timely filed Postpetition Fee Notice, the
mortgage-servicer creditor then sought repayment from the borrower only $400 of the total
noticed amount, declaring that the remaining amounts that were assessed and noticed were
assessed fo be not the borrower’s responsibility for payment, and arguing that the listing of the
additional amounts in a Postpetition Fee Notice would run afoul of the instructions of Official
Bankruptcy Form B 410S-2 [10].

The Rogers court was not moved by the mortgage creditor’s arguments, disallowing both the
sought recoverable costs and the additional sums, and decreeing that the assessment of the
entirety of the amount imposed a requirement upon the mortgage creditor to seek the entirety
of the amount be paid by the debtor [11]. Furthermore, the court concluded that noticing a
different amount to the borrower than what was sought as recoverable from the debtor in a
Postpetition Fee Notice was a violation of Federal Rule of Bankruptcy Procedure 3002.1(c)
[12]. Worth noting is that counsel for debtor waived their request for attorney’s fees to be paid
by the creditor, thereby allowing the creditor to avoid additional penalties beyond the

disallowance of the fees and costs [13].

The Ethical Burden on Mortgage Counsel

Laced throughout the Peach and Rogers decisions is the requirement that mortgage-servicer
attorneys remain vigilant in reviewing their client’s records and requests. Moreover, the
mortgage-servicer attorneys may also have been imposed a duty to affirmatively request from
their client all fee and cost notices and correspondence sent to a borrower in order to ensure

that their client has not engaged in improper accounting practices.

While neither decision explicitly places this duty upon attorneys, both decisions reveal the
potential for a violation of Federal Rule of Bankruptcy Procedure 3002.1 and North Carolina
General Statute § 45-91 to occur before the attorney representing the mortgage-servicer knows
of the existence of said violation. It can be uncomfortable to strain a relationship between
attorney and client by insisting that your client provide you with additional information beyond
what it is willing to openly provide. However, the failure to proactively demand a review of the
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creditor’s accounting to ensure compliance with Federal Rule of Bankruptcy Procedure 3002.1
and North Carolina General Statute § 45-91 can result in penalties being assessed upon your
client thereafter. Both Peach and Rogers reveal that future violations of these laws based on
similar or identical factual scenarios could result in an award of higher or additional penalties

against the mortgage creditor than previously awarded.

Addressing with your client a violation of Federal Rule of Bankruptcy Procedure 3002.1 and
North Carolina General Statute § 45-91 can place the mortgage-servicer attorney in an ethical
predicament. On the one hand, the mortgage-servicer creditor’s failure to seek additional fees
or that the full amount of fees incurred be recoverable from the borrower does not alter the
status of the loan or present easily identifiable harmful action. After discovering the violations,
if incurable the mortgage creditor attorney must analyze the ethical considerations, then
decide between alerting other interested parties and attempting to mitigate damages caused
by the improper actions of their client and advising their client to quietly unwind and reverse

their accounting of the loan.

On the other hand, once a mortgage-servicer has noticed to a borrower fees and costs
assessed fo a loan, the basis for a debtor to allege a violation of Federal Rule of Bankruptcy
Procedure 3002.1 or North Carolina General Statute § 45-91 has been set in motion. Thus, the
borrower holds the power to allege an accounting violation at any time in the future. The
mortgage-servicer attorney is now wedged between vocalizing the initial conversation that may
result in an award of damages being paid their own client or remaining idle, with time to

reveal whether the borrower ever notices or alleges any violation.

Conclusion

To illustrate this dilemma, consider this hypothetical ethical predicament: Your client,
MadeUpMortgageCompany, LLC, has retained you to file a Postpetition Fee Notice for the
amount of $500 incurred by the filing of a proof of claim in John Smith’s bankruptcy case.
After requesting and reviewing all the pertinent information related to your client’s request, you
discover that on the same statement for which the $500 charge was properly assessed and
noticed to the borrower, an additional $150 unrelated charge was noticed to the borrower, but
assessed to the loan to be nonrecoverable against the borrower; in other words, the charge is

the investor’s responsibility.

You inform your client that although the $150 charge was assessed to be the investor’s
responsibility for payment, the assessment on the account and subsequent notice to the
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borrower of the $150 unrelated expense renders your client’s accounting practices and notice
procedures for both the $500 charge and $150 charge outside the parameters of compliance,
as outlined by Peach and Rogers. Matching what their internal system and issued mortgage
statement reveal, your client maintains that it is unable to seek recoverability of the $150
unrelated charge in a Postpetition Fee Notice and, as a result of your pushback of their
accounting practices, now no longer wishes to seek recoverability from the borrower

repayment of either fee.

How do you advise your client to proceed, now that their assessment and noticing actions have

already been done? What is the right answer? You'll know it when you see it.
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